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The Renewable Energy Directive, Directive 2009/28/EC, provides for an overall EU-

wide renewable energy target of at least 20% to be achieved by 2020, as well as for 

national targets for each of the Member States. Those targets are binding, in the 

sense that they create concrete obligations on the Member States which they have to 

comply with. The Directive foresees a trajectory for the years up to 2020 as well, 

which is intended more as guidance for the Member States. It is not binding and 

Member States thus do not have to justify any deviations from the intermediary tar-

gets set out in the trajectory, as long as they reach their binding target for 2020. How-

ever, if the trajectory targets are missed by far, and given additional circumstances, 

such as change in legislation, stop-and-go policies, negative changes, the European 

Commission may find this Member State at high risk not to reach the binding target, 

and could already consider opening of infringement procedures.  

The text of the Directive does not foresee a specific enforcement or penalty mecha-

nism in case a Member State fails to reach its target.1  

Rather, the “normal” procedures would be applicable, and the European Commission 

could open an infringement procedure, based on Article 258 of the Treaty on the 

Functioning of the European Union (TFEU).2 

                                                                    
1 There have been attempts to introduce a direct penalty mechanism in the context of the 

European 20-20-20 targets, but those ideas have not been taken up by the Commission in their 

legislative proposals yet. It is criticized that the infringement procedures take way too long, as 

it may take about 7 years to get a judgment imposing penalties by the European Court of Jus-

tice. For example, see: Dr. Dörte Fouquet, Towards a Better Compliance Structure for the Eu-

ropean Emission Reduction Policies until 2020, A legal Evaluation, a Direct Penalty Proposal 

and a Call for an Independent European Emission Abatement Agency, Friends of the Earth 

2008.  
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Infringement procedures can be started based on a complaint sent to the Commis-

sion. In such a case, the European Commission may first investigate whether there is 

merit to the complaint or not, in order to decide whether to act upon it or not. But the 

Commission can also start proceedings out of own initiative, based on their own in-

formation and investigation.  

In the course of those investigations, the pre-contentious stage of the proceedings, 

the Commission may give the Member State already the chance to explain its position 

and the opportunity to reach a solution together with the Commission, so that no 

further steps are necessary.  

The second step in an infringement procedure would then be a „letter of formal no-

tice“, formally notifying the Member State of the alleged infringement and asking the 

Member State to submit its observations on the infringement. The Member State 

addressed gets some time to submit the responses, usually about two months.  

Based on this response or absence of a response from the Member State concerned, 

the Commission may decide to send a "reasoned opinion" to the Member State. This 

reasoned opinion constitutes sort of a final written warning summoning the Member 

State to comply within a specified period, normally within two months. However, 

Member States in practice often ask for and get prolongation of the deadline for com-

pliance.  

Until the reasoned opinion and the Member State’s reaction to this, the proceedings 

are still called “administrative” as no Court and only the Commission is involved. Fur-

ther, the proceedings and the documents are generally kept confidential. The com-

plainant does not become a party to the proceedings and third parties cannot normal-

                                                                                                                                                                                      
2 Article 258 TFEU reads: “If the Commission considers that a Member State has failed to fulfil 

an obligation under the Treaties, it shall deliver a reasoned opinion on the matter after giving 

the State concerned the opportunity to submit its observations. If the State concerned does 

not comply with the opinion within the period laid down by the Commission, the latter may 

bring the matter before the Court of Justice of the European Union.” 
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ly join. The Commission can deny access to documents such as the reasoned opinion 

for the protection of the purpose of inspections, investigations and audits.3  

If the Member State fails to comply with the reasoned opinion, the Commission may 

decide to bring the case before the European Court of Justice. This would start the 

judicial stage of the proceedings. When the Court of Justice determines that a provi-

sion of European law has been violated, it will order the Member State to end the in-

fringement and ensure compliance.   

If the Member State fails to comply after a judgment establishing the infringement, 

Article 260 TFEU gives the Commission the power to take enforcement action again 

and ask the Court for a second judgment and to therein impose a financial penalty 

on the Member State concerned.4  

Such penalty payments can amount to considerable sums, and consist of a uniform 

flat-rate amount, multiplied by two coefficients, one reflecting the seriousness of the 

infringement and the other the duration, the result of which is again multiplied by a 

special factor reflecting the ability to pay of the Member State concerned and the 

number of votes it has in the Council.5 In particular, the duration of the infringement 

can be the reason for quite large amounts of fines, as the overall proceedings of first 

establishing the infringement and then getting a second judgment imposing penalties 

may take several years.  
 

                                                                    
3 Art. 4(2) Regulation 1049/2001 of the European Parliament and the Council of 30 May 2001 

regarding public access to the European Parliament, Council and Commission documents.  
4 Art. 260 (2) TFEU provides: “If the Commission considers that the Member State concerned 

has not taken the necessary measures to comply with the judgment of the Court, it may bring 

the case before the Court after giving that State the opportunity to submit its observations. It 

shall specify the amount of the lump sum or penalty payment to be paid by the Member State 

concerned which it considers appropriate in the circumstances. If the Court finds that the 

Member State concerned has not complied with its judgment it may impose a lump sum or 

penalty payment on it.“  
5 See: Commission Communication [SEC(2010)1371], Implementation of Article 260(3) TFEU ; as 
well as Commission Communication [SEC(2012)6106] Updating of data used to calculate lump 
sum and penalty payments in infringement proceedings.  
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