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I. Background 
Article 3 of the Renewable Energy Directive 2009/28/EC provides that Member 
States must meet the minimum renewable energy targets set out in the Di-
rective 2009/28/EC Member States may apply support measures for renewable 
generation, and may also enter into cooperation mechanisms with other Mem-
ber States. Member States may decide to what extent they will support renew-
able energy generated in other Member States.  

Sweden’s electricity certificate scheme, established in 2003, is a support 
scheme for the production of electricity from renewable energy sources, ac-
cording to which approved producers are awarded an electricity certificate for 
each megawatt-hour (MWh) of renewable electricity produced. Those certifi-
cates may then be sold to electricity suppliers or to certain users, who are un-
der an obligation to meet a certain quota corresponding to a proportion of the 
total quantity of electricity supplied or consumed, failing which they must pay a 
fee.  

Ålands Vindkraft AB (“Ålands”), a power producer, sought for approval from the 
Swedish regulator to participate in the Swedish renewable energy support 
scheme for its wind farm. The plant was located on an island off the Swedish 
shore, but – while being an autonomous region – administratively belonging to 
Finland. It was only connected to the Swedish, not to the Finnish grid. However, 
the Swedish regulator rejected Ålands’ application on the grounds that only 
renewable electricity production installations located in Sweden were eligible 
to participate in the Swedish renewable energy support scheme. Ålands filed an 
appeal against the decision of the Swedish regulator in the Swedish court, argu-
ing that its wind farm supplied Sweden with renewable power and that exclud-
ing it from the Swedish support scheme amounted to unfair discrimination and 
a violation of the fundamental freedom of free movement of goods enshrined 
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in Article 34 of Treaty on the Functioning of the European Union (“TFEU”). The 
Swedish court referred the matter to the Court of Justice of the European Un-
ion (“CJEU”) for a preliminary ruling on the interpretation of the Directive 
2009/28/ECDirective 2009/28/EC and its relationship to Article 34 TFEU. 

 

II. AG Bot’s conclusion 
In his conclusion dated 28 January in this case1, Advocate General (“AG”) Bot 
expressed the view that although the Swedish national renewable energy sup-
port scheme complies with the Directive 2009/28/EC, as a matter of fact, it vio-
lates the sanctity of the long established principle of free movement of goods in 
that Article 3(3) of the Directive 2009/28/EC which permits a Member State to 
deny or restrict access to its national support regime to producers whose plants 
are situated in other Member States. 

AG Bot in particular argued that the internal electricity market was an objective 
of the European Union (EU) and that the integration of renewable electricity 
into that market was an objective of the Directive 2009/28/EC. He refuted any 
argument which stated that imported renewable electricity cannot be proven 
to actually stem from renewable energy sources on the basis that Directive 
2009/28/EC created the concept of guarantees of origin, which would allow 
tracing the origin of the electricity. Thus, allowing the Member States to restrict 
their support schemes only to renewable electricity generated within the own 
territory was not necessary or proportionate to achieve any objectives of envi-
ronmental protection. In the end he recommended that rather than taking ret-
rospective effect, the Commission should within two years amend the Directive 
2009/28/EC in order to rectify the conflict between its rules in Article 3(3) and 
the free movement of goods.  

 

III. Judgment 

                                                                    
1 Conclucions of the advocate general, 28.01.2014Case C-573/12. 
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The CJEU first dismissed the argument put forward by the Swedish and German 
Governments that renewable energy subsidisation had been the subject of ex-
haustive harmonisation with the adoption of the Directive 2009/28/EC so that 
any national measure relating thereto had to be assessed on the basis of the 
Directive 2009/28/EC alone. According to the CJEU, the RES Directive is “far 
from seeking to bring about exhaustive harmonisation of national support 
schemes for green energy production”2, and hence does not preclude the exam-
ination of territorial restrictions in national renewable energy support schemes 
in light of Article 34 TFEU.3 

Under EU law, measures that restrict the free movement of goods can be justi-
fied if they are aiming at protecting the environment and are proportionate and 
not discriminatory. Meanwhile, according to the established case law of the 
CJEU, restrictions to this principle may be justified on one of the grounds listed 
in Article 36 of the Treaty on the Functioning of the European Union (“TFEU”) 
or by overriding requirements. 

In its judgment, the CJEU ruled that though Swedish support scheme is in com-
pliance with Article 2 and Article 3(3) of Directive 2009/28/EC4, and admitted 
that “the legislation at issue is capable, in various ways, of hindering — at least 
indirectly and potentially — imports of electricity, especially green electricity, 
from other Member States”5, there was no breach of Article 34 TEFU on the 
grounds that the Swedish national legislation justified “by overriding require-
ments relating to protection of the environment”6, and was proportionate to 
that end. 

Under the assessment of proportionality, CJEU mentioned that “since, in par-
ticular, EU law has not harmonized the national support schemes for green elec-
tricity; it is possible in principle for Member States to limit access to such 

                                                                    
2 See, inter alia, Ålands Vindkraft AB v. Energimyndigheten C-573/12, paragraph 59. 
3 See, inter alia, Ålands Vindkraft AB v. Energimyndigheten C-573/12, paragraph 63. 
4 See, inter alia, Ålands Vindkraft AB v. Energimyndigheten C-573/12, paragraph 38-44. 
5 See, inter alia, Ålands Vindkraft AB v. Energimyndigheten C-573/12, paragraph 67. 
6 See, inter alia, Ålands Vindkraft AB v. Energimyndigheten C-573/12, paragraph 77-82. 
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schemes to green electricity production located in their territory”7 hence con-
sidering that it “is difficult to determine its specific origin and, accordingly, its 
systematic identification at the consumption stage as green electricity is difficult 
to put into practice”8, therefore, in accordance with the Directive 2009/28/EC, 
“Member States must be able to control the effect and costs of their national 
support schemes according to their different potential.”9 

By overruling Ålands’ argument that the Swedish territorial limitation was no 
longer necessary, as Sweden had already fulfilled its requirements relating to 
those targets, “such a territorial limitation may in itself be regarded as neces-
sary in order to attain the legitimate objective pursued in the circumstances, 
which is to promote increased use of renewable energy sources in the produc-
tion of electricity.”10  According to the Court, though Sweden already reached 
its target, the national scheme intends to foster investments in new installa-
tions and gives producers certain guarantees about “the future marketing of 
their green electricity, thus assuring investors’ confidence”11 

CJEU thus concluded that “considered together with that territorial limitation, 
the other features of the legislation at issue in the main proceedings to which 
the referring court refers support the conclusion that, viewed as a whole, that 
legislation meets the requirements entailed by the principle of proportionali-
ty”12, the restriction is justified by the public interest objective of promoting the 
use of renewable energy sources in order to protect the environment and  
combat climate change.  

In terms of the workability of the current system foreseen by the Directive 
2009/28/EC, which is based on different national targets, the Court confirmed 
expressly  that Member States must be able to remain in control of their na-

                                                                    
7 See, inter alia, Ålands Vindkraft AB v. Energimyndigheten C-573/12, paragraph 94. 
8 See, inter alia, Ålands Vindkraft AB v. Energimyndigheten C-573/12, paragraph 96. 
9 See, inter alia, Ålands Vindkraft AB v. Energimyndigheten C-573/12, paragraph 99. 
10 See, inter alia, Ålands Vindkraft AB v. Energimyndigheten C-573/12, paragraph 92. 
11 See, inter alia, Ålands Vindkraft AB v. Energimyndigheten C-573/12, paragraph 103. 
12 See, inter alia, Ålands Vindkraft AB v. Energimyndigheten C-573/12, paragraph 83 
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tional support schemes, and that territorial limitation contribute to investor 
confidence, which can in turn of enabling those States to meet their mandatory 
targets under the Directive 2009/28/EC with regard to the production of green 
energy in their territory.13 

 

                                                                    
13 See, inter alia, Ålands Vindkraft AB v. Energimyndigheten C-573/12, paragraph 130. 


